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BAIL AMENDMENT (PERSONS LINKED TO TERRORISM) BILL 2018 
Council’s Amendments — Consideration in Detail 

The following amendments made by the Council now considered — 
No 1 
Clause 11, page 8, after line 6 —To insert — 

66D. Annual report to include information about application of s. 66C 
(1) The accountable authority, as defined in the Financial Management Act 2006, of the 

department of the Public Service principally assisting in the administration of this Act must, 
in each annual report submitted under the Financial Management Act 2006 Part 5, include 
information relating to action taken under section 66C(1) in proceedings on a case for bail 
in the financial year to which the annual report relates. 

(2) The information referred to in subsection (1) must, without disclosing terrorist intelligence 
information, specify — 
(a) the number of proceedings in which action was taken under section 66C(1); and 
(b) in each of those proceedings whether the accused had access to the terrorist intelligence 

information received by the judicial officer and whether — 
(i) evidence by or on behalf of the accused was received; and 
(ii) argument by or on behalf of the accused was heard. 

No 2 
New Clause 11A, page 8, after line 7 —To insert — 
11A. Section 67A inserted 
 After section 67 insert: 

67A. Review of amendments made by Bail Amendment (Persons Linked to Terrorism) Act 2019 
(1) The Minister must review the operation and effectiveness of the amendments made to this 

Act by the Bail Amendment (Persons Linked to Terrorism) Act 2019 and prepare a report 
based on the review — 
(a) as soon as practicable after the 3rd anniversary of the day on which the Bail Amendment 

(Persons Linked to Terrorism) Act 2019 section 12 comes into operation; and 
(b) after that, at intervals of not more than 3 years. 

(2) The Minister must cause the report to be laid before each House of Parliament as soon as 
practicable after it is prepared, but not later than 90 days after the 3rd anniversary or the 
expiry of the period of 3 years, as the case may be. 

Mr J.R. QUIGLEY: I move — 

That amendment 1 made by the Council be not agreed to and the following amendment be substituted — 

Clause 11, page 8, after line 6 —To insert — 

66D. Annual report to include information about application of s. 66C 
(1) In this section — 

accountable authority means the accountable authority, as defined in the Financial 
Management Act 2006 section 3, of the department of the Public Service 
principally assisting in the administration of this Act; 

protected information means information the disclosure of which would 
contravene a written law or an order of a court; 

sensitive information means information the disclosure of which could reasonably 
be expected — 

(a) to prejudice national security; or 

(b) to endanger a person’s life or physical safety; or 

(c) to threaten significant damage to infrastructure or property; or 

(d) to prejudice a criminal investigation; or 
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(e) to reveal intelligence-gathering methodologies, investigative techniques 
or technologies or covert practices; or 

(f) to enable the discovery of the existence or identity of a confidential source 
of information relevant to law enforcement. 

(2) Subject to subsections (7) and (8), the accountable authority must, in each annual 
report submitted under the Financial Management Act 2006 Part 5 Division 2, 
include information relating to action taken under section 66C(1) in proceedings 
on a case for bail in the financial year to which the annual report relates 
(reportable information). 

(3) Reportable information must, without disclosing terrorist intelligence information, 
specify — 

(a) the number of proceedings in which action was taken under section 66C(1); 
and 

(b) in each of those proceedings whether the accused had access to the terrorist 
intelligence information received by the judicial officer and whether — 

(i) evidence by or on behalf of the accused was received; and 

(ii) argument by or on behalf of the accused was heard. 

(4) Prior to submitting an annual report, the accountable authority must give a copy of 
the reportable information they propose to include in the annual report to the 
Attorney General and the Commissioner of Police. 

(5) The Commissioner of Police must advise the Attorney General whether any of the 
reportable information, in the Commissioner’s opinion, is or is likely to be 
sensitive information. 

(6) A judicial officer may advise the Attorney General of any reportable information 
that, in the judicial officer’s opinion, is or is likely to be protected information. 

(7) If the Attorney General is, on advice provided under subsection (5) or (6), satisfied 
that some or all of the reportable information is sensitive information or protected 
information, the Attorney General must direct the accountable authority to — 

(a) exclude the information from the annual report; and 

(b) insert a statement in the annual report to the effect that information has been 
excluded from the report under this section. 

(8) The accountable authority must comply with a direction under subsection (7). 

Mr P.A. KATSAMBANIS: The opposition has considered this amendment to the Legislative Council’s 
amendment and we think that in the main it appears to do what was the Council’s original intention. The history 
of this legislation is that we passed this bill some time ago in this place, it went to the Legislative Council and then 
the Council added this particular amendment that has been sent back to us, as well as a second amendment that we 
will deal with later. This amendment deals with a requirement that the accountable authority—in this case, the 
WA Police Force—is to provide in its annual report information about the numbers of proceedings that have been 
taken under the persons linked to terrorism legislation we are bringing in and outline for each of those proceedings 
whether the accused person had access to the terrorist information received by the judicial officer, whether the 
evidence by or on behalf of the accused was received and whether any argument by or on behalf of the accused 
was heard in the proceedings.  

This legislation deals with matters of national security and extremely sensitive terrorist intelligence information 
so there will need to be a level of secrecy and protection. We discussed all that when the bill went through this 
place. It was also discussed in the other place. It was the view of members of the other place that one safeguard 
would be annual reporting of the type I just outlined, indicating how many times these proceedings had been used 
in the previous year so the public would be aware without finding out the actual details and how the accused was 
treated in each particular case—whether they had access to the information, had the opportunity to respond to it 
or whether it was so sensitive that the decision was made without them.  

There was a lot of argy-bargy in the other place. I think this amendment originated from Hon Alison Xamon of 
the Greens. Eventually the amendment was passed. I think during the debate the minister representing the 
Attorney General made several points about how this amendment was either unnecessary or unwieldy or would 
not work. It is good to see that the substitute amendment that the Attorney General is moving today is really—
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I hesitate to use colloquial terms, but I was going to say a souped-up version of the original amendment. I would 
say it is a more coherent version, if you like, of the original amendment passed in the other place. It does do a few 
other things. I would like to discuss the operation of some of the things provided for in the Attorney General’s 
amendment with the Attorney General, but initially I seek from the Attorney General an explanation of why his 
amendment is preferable to the amendment sent to us by the Legislative Council and how it will add to the 
protections included in the original bill. 

Mr J.R. QUIGLEY: As this provision was not before this chamber when the bill passed through this chamber, 
I want to give a fulsome explanation of the amendment and the reasons for it. It will take a little time, but I think 
as we did not discuss it before in either the second reading speech or consideration in detail it deserves a fulsome 
explanation now.  

It is true, as the member said, that the Council’s amendment creates a reporting requirement that will require the 
accountable authority—I correct the member: the accountable authority is not the police department; it is the 
Department of Justice—to include in its annual report information on the application of proposed section 66C 
protections to terrorist intelligence information in bail proceedings. The substituted government amendment, to 
which the member has taken us, retains the reporting requirement in its entirety and will implement a procedure 
to safeguard against inappropriate disclosure of sensitive and protected information.  

Before I get into the detail of the government’s substituted amendment, I would like to begin by providing an 
overview of clause 11 of the bill, what the Council has sought to achieve and the government’s concerns with what 
was happening in the other place. Clause 11 of the bill inserts proposed section 66C into the Bail Act. Proposed 
section 66C provides a judicial officer with the authority to make orders to protect terrorist intelligence information 
in bail proceedings and an opportunity for the prosecution to withdraw sensitive information from consideration 
if it is not found to be terrorist intelligence information. For the protections to be applied a court must be satisfied 
that the information relates to an actual suspected terrorist act and that the disclosure of the information could be 
reasonably expected to result in one of a number of outcomes, such as prejudicing national security or endangering 
a person’s life or physical safety. This is a strict test to ensure that proposed section 66C protections will be 
invoked only when it is necessary and proportionate to do so.  

The protections under proposed section 66C may be applied in any bail proceedings, not just those that involve 
a presumption against bail applying to persons with links to terrorism. In other words, the use of proposed 
section 66C will not be restricted to those accused who are subjected to the presumption against bail due to 
a current terrorism charge, conviction or other related control order. The accused can be before the court on any 
other matter, but the prosecution may want the court to consider a current terrorist investigation into that accused 
when considering whether to give the accused bail on another offence. During the Council’s debate on the bill, 
concerns were raised that proposed section 66C may be invoked without the accused person’s knowledge. 
I emphasise for that to occur it would be a very exceptional and highly sensitive matter. This is because the judicial 
officers exercise their discretion from a position of positive obligation to inform the accused of all matters relevant 
to the bail decision; therefore, the accused would be given as much information as is appropriate, with only the 
sensitive terrorist intelligence information subject to non-disclosure. 

Mr R.R. WHITBY: I would like to hear more from the Attorney General. 

The ACTING SPEAKER: Certainly. 

Mr J.R. QUIGLEY: The Council’s amendment to insert proposed section 66D introduces the reporting requirement. 
The Council voted in favour of the reporting requirement on the use of proposed section 66C so there would be 
some transparency on the frequency that is applied in bail proceedings. The Council amended clause 11 of the bill 
to insert proposed section 66D, which creates an annual reporting requirement on the application of proposed 
section 66C protections in bail proceedings. It requires the Department of Justice, without disclosing terrorist 
intelligence information, to specify in its annual report the number of proceedings in which the non-disclosure 
protections were applied under section 66C(1) and, for each of those proceedings, information about whether the 
accused had access to the terrorist intelligence information, and whether evidence by or on behalf of the accused 
was received and argument by or on behalf of the accused was heard. 
The government’s concerns about those reporting requirements, as outlined in the other place, relate to the potential 
risks in the annual reporting of the number of cases to which section 66C has been applied. The government’s 
concern is that a requirement to publicly report on the number of bail proceedings in which section 66C is applied 
in a financial year may inadvertently provide individuals and their associates, who are unaware that they are being 
surveilled, an indication that their activities may have been detected by law enforcement authorities. If the 
application of section 66C is suspected by those being investigated, this may cause them to change their behaviour 
in a way that may adversely impact upon ongoing investigations and may pose a risk to public safety. 
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As the number of cases is expected to be small, even aggregated data may be enough to provide an indication to 
such people. This is because the data will relate to a specific, identifiable cohort, being persons subject to 
Western Australian bail proceedings over a very short reporting period. I appreciate that this reasoning may appear 
a little abstract, so I will provide a hypothetical example to draw these points out. 
Imagine a scenario in which police received information that identifies a chain of supply of drugs that runs from 
the Middle East to South-East Asia and then, via boat, into a Western Australian port. Police, acting in concert 
with Australian Border Force, execute warrants on a number of vessels and premises during which they seize 
a quantity of drugs and arrest 12 individuals. During the course of those searches, it is identified that the chain of 
supply is not used merely for drugs but there are references to other cargoes and indicators of terrorist links. The 
extent of the terrorist activity is not yet clear, but an investigation is underway. 
The drugs charges in themselves are not necessarily enough to justify a refusal of bail and the accused persons have 
limited other criminal links—that is, criminal links aside from the identified terrorist links. Section 66C is relied 
upon to bring this additional terrorist intelligence information to the attention of the court in ex parte proceedings. 
Ms E. HAMILTON: I would like to hear more from the Attorney General. 
Mr J.R. QUIGLEY: At the time that the annual report for the Department of Justice is due for tabling, the criminal 
investigation into the terrorism links remains ongoing. 
Consider what might happen if, during the reporting period, there are no other instances of reliance upon 
section 66C. It is conceivable that the disclosure of the application of section 66C in 12 applications for bail during 
the reporting period may alert the accused persons to the fact that the authorities are aware of their terrorist activities 
and lead them, or their co-conspirators who were not arrested on the drugs charges, to change their behaviour, 
including, for example, increasing counter-surveillance methods or expediting the timetable for any planned attack. 
What I am trying to stress with this hypothetical scenario is that there may well be rare cases in which a person 
considered for bail is unaware that they are the subject of an ongoing criminal investigation into suspected 
terrorism and that the terrorist intelligence information has been considered by the court. The reporting requirement 
could inadvertently alert such individuals to those investigations. If that were ever to occur, it would compromise 
the investigation and potentially pose a serious risk to national security. 
In the other place, comparison was made between this bill and the annual reporting requirements in the  
Terrorism (Preventative Detention) Act 2006 and the Terrorism (Extraordinary Powers) Act 2005. The government 
does not believe that the reporting requirements in those acts are in any way analogous to what is proposed for the 
reporting on the use of section 66C. Individuals who are subject to preventive detention orders know they are 
subject to the order. Public reporting of the number of these orders does not provide any additional information to 
such individuals. Although there is an annual reporting requirement on the number of covert search warrants issued 
under the Terrorism (Extraordinary Powers) Act 2005, the government’s view is that this is not an appropriate 
analogy either. Any such covert search warrants issued under that act would be executed without the individual’s 
knowledge. If no charges have yet been laid, individuals would not have a clear basis to link their situation to the 
public reporting of a warrant having been issued. 
This is not the case with the proposed reporting of section 66C matters. Individuals of concern would have come 
from a much smaller, specific, identifiable cohort of those who have undergone bail proceedings in the reporting 
period. An individual engaged in terrorist activity and who is subject to non–terrorism related bail proceedings in 
that period could work out, or at least reasonably suspect, that their activities have been detected if it were publicly 
reported that section 66C had been applied. This may result in individuals and their associates changing their 
behaviour in a way that adversely impacts upon ongoing investigations and may risk public safety. Such changes 
in behaviour could range from adopting counter-surveillance measures to accelerating attack planning. 

In moving a substituted amendment this morning, the government understands the concerns about transparency, 
but when transparency may put public safety at risk, we err on the side of safety. For these reasons, the government 
proposes to modify the reporting requirement so that sensitive and protected information must be excluded from 
the annual report in appropriate circumstances. 
Ms E. HAMILTON: I would like to hear more from the Attorney General. 
Mr J.R. QUIGLEY: The government’s substituted amendment will implement the following procedures. Firstly, 
there is no change to the type of information that the Department of Justice is required to report—that is, no change 
to reportable information. The courts will need to decide on a case-by-case basis how to provide the reportable 
information to the department in compliance with the section 66C protection orders. Secondly, the Department of 
Justice must give a copy of the reportable information proposed to be included in the annual report to the 
Attorney General and the Commissioner of Police. Thirdly, the Commissioner of Police must advise the 
Attorney General whether, in the commissioner’s opinion, any of the reportable information is, or is likely to be, 
sensitive information; for example, the publication of information would prejudice national security. I have already 
provided an example of that.  



Extract from Hansard 
[ASSEMBLY — Thursday, 9 May 2019] 

 p3080d-3089a 
Mr John Quigley; Mr Peter Katsambanis; Mr Reece Whitby 

 [5] 

Fourthly, a judicial officer may advise the Attorney General of any reportable information, which in the judicial 
officer’s opinion is or is likely to be protected information. Protected information is defined as information, the 
disclosure of which would contravene a written law or an order of the court. For example, information subject to 
protection order of a written law includes information that may be within the scope of section 35 of the 
Children’s Court of Western Australia Act, which prohibits the publication of any information that is likely to lead 
to the identification of a child involved in proceedings in the Children’s Court. Information protected by an order 
of the court would include suppression orders, protection orders and orders made under various acts that provide 
the court with powers to make orders prohibiting the publication of certain matters.  
Fifthly, if the Attorney General is satisfied that some or all the reportable information is sensitive information or 
protected information, the Attorney General must direct the Department of Justice to exclude the information from 
the annual report and insert a statement to the effect that information has been excluded. This amendment is 
modelled on section 38 of the Western Australian Criminal Investigation (Covert Powers) Act 2012, which 
provides for information regarding controlled operations to be excluded from reporting when the minister is 
advised that the information, if made public, could reasonably be expected to endanger a person’s safety; or 
prejudice an investigation or prosecution; or compromise any law enforcement agency’s operational activities or 
methodologies. It aims to achieve the policy objectives of transparency and accountability sought by the 
Legislative Council whilst recognising the need to ensure that there can be appropriate assessment of the risks 
associated with reporting information regarding the use of section 66C, and ensuring that it is possible to exclude 
information from publication in appropriate circumstances.  
We have consulted with the Commissioner of Police over the Council’s amendments and over the redrafted 
amendment, which we have put on the notice paper and which is currently before the chamber. I wish to table 
a letter dated 6 May from the Commissioner of Police to the director of the Department of Justice, which states — 

Dear Dr Tomison 
Thank you for your correspondence regarding the further proposed amendment to the Bail Amendment 
(Persons Linked to Terrorism) Bill 2018 (WA) … that was sent by email on 2 May 2019. 

Mr R.R. WHITBY: I would like to hear more from the Attorney General. 
Mr J.R. QUIGLEY: The letter continues — 

I understand that the Bill implements the 2017 Council of Australian Governments agreement to legislate 
for a presumption against bail to apply to persons linked to terrorism. The Bill as passed by the 
Legislative Assembly appropriately provides for the protection of terrorist intelligence information from 
being disclosed in bail proceedings. I note that the Legislative Council amended the Bill to require that 
certain information about the invoking of this provision is to be reported in the annual report of the 
Department of Justice, and that this is the subject of your letter to me. 
The Legislative Council amendment is of concern to the Western Australia Police Force as it is entirely 
foreseeable that there will be occasions where disclosure of this information in, and of, itself would be 
inappropriate for a range of significant reasons. 
Under the further amendment proposed by the Government, I understand the Department of Justice will 
be obligated to provide me with a copy of any specified information it proposes to publish in its annual 
report that relates to proceedings involving the consideration and protection of terrorist intelligence 
information. Further, I will be required to advise the Attorney General if there is any information that 
should be excluded from the report on the grounds that it is sensitive information. If the Attorney General 
considers this sensitive information, then he will instruct the Department of Justice to exclude the 
information from the report and to make a statement to the effect that information has been excluded. 
This proposal is modelled on section 38 of the Criminal Investigation (Covert Powers) Act 2012. 

I am satisfied that the proposed amendment provides a satisfactory and necessary safeguard to protect 
against the inappropriate disclosure of sensitive information. 

Thank you for the opportunity to comment on this matter. 

Yours sincerely 
CHRIS DAWSON 
COMMISSIONER OF POLICE 
6 May 2019 

I seek to table that letter. 
Leave granted. [See paper 2415.] 
Mr J.R. QUIGLEY: In conclusion—I have only a little bit to go—the Department of Justice will work with the 
courts to identify and implement procedures in compliance with the reporting requirement. The department has 
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indicated its preliminary views on how the reporting requirement may work in practice. Firstly, prior to the 
preparation of the annual report, the department will liaise with the judiciary to obtain the proposed reportable 
information and collate this for reporting to the Attorney General and the Commissioner of Police. Secondly, the 
department may coordinate advice from the judicial officers on whether any of the reportable information is 
protected information. However, depending upon the sensitivity of individual matters, the judicial officers may 
prefer to communicate directly with the Attorney General; this will be determined on a case-by-case basis. Thirdly, 
the Attorney General will then consider the advice of the Commissioner of Police and any advice that may be 
provided by the judicial officers. Fourthly, if the Attorney General has any questions about terrorist intelligence in 
a particular bail matter, the Attorney General may apply to the courts to assess that information. In accordance 
with proposed section 66C(3)(a)—as inserted by clause 11 of the bill—a judicial officer may disclose terrorist 
intelligence information or withdrawn information to the Attorney General. Fifthly, the Attorney General having 
considered whether any of the reportable information is sensitive or protected information will then direct the 
Department of Justice on the inclusion of the reportable information in the report. 
Mr R.R. WHITBY: I am enthralled and I would like to hear more. 
The ACTING SPEAKER (Ms S.E. Winton): So am I! 
Mr J.R. QUIGLEY: Unfortunately, I am going to disappoint both members because I have come to the end of 
my explanation of the amendment. I thank the chamber for its patience in listening to the expanded explanation. 
I hope it has laid out in some fulsome detail how the government’s proposed amendment before the chamber this 
morning, which is an amendment to the amendment that was passed by the Council, in turn preserves the integrity 
of the amendment of the Legislative Council and repeats it here. But it adds an extra safeguard of informing the 
Commissioner of Police of what we are about to publish, asking whether he has any operational objection to the 
publication of that, and reporting that back to the Attorney General. Before I resume my seat, I stress once again 
that this model was taken from the Criminal Investigation (Covert Powers) Act, which is already a model approved 
by this Parliament albeit under a previous government. May it please the chamber. 
Mr P.A. KATSAMBANIS: I appreciate the Attorney General’s full and complete explanation. I know that there 
is a bit of debate among linguists about the exact meaning of “fulsome”. I try hard not to use that word unless I use 
it in the old and originally accepted context, which is not a positive context. However, I recognise that in debate 
in modern times “fulsome” has come to mean something more like full and complete rather than hyperbolic and 
misleading, which is what it was originally used for many, many years ago, perhaps centuries ago. But it was a full 
and complete explanation, and I appreciate it. I particularly appreciate the Attorney General providing information 
towards the end of his explanation about how this will work in practice, because it partly answers some of the 
questions that I had when I went through the Attorney General’s amendment—I use that term to distinguish it from 
the Council’s amendment. This whole area has challenged us as both legislators and people who believe in our 
rule of law and our jurisprudential system. It has meant that some of the protections built into our legal system have 
had to be put aside in order to ensure that the public is protected from some gross and heinous acts that could be 
carried out under the guise of terrorism. It is always difficult to strike a balance when we are changing well-accepted 
norms about letting accused people know the accusations against them, giving them the full opportunity to consider 
those accusations and giving them an opportunity to respond. We have canvassed the reasons for moving to 
a system in which we have restricted some of those long-established rights and protections for the protection of 
the public, and we have done so in a bipartisan manner in this country and in this state, and we want to continue 
to do so. New safeguards have had to be built in and the Attorney General has outlined one more of those new 
safeguards, to deal with the new modern and very dangerous environment we have to face. Again, as at all other 
times, the Liberal Party supports the legislation, which may well be restrictive and remove some long-accepted 
rights, customs and conventions, but is absolutely necessary for the protection of the public. We will do so with 
this amendment as well. 
I want to spend a bit of time discussing, first of all, some of the differences between the terminology used in the 
original bill and some of the new terms that are being introduced by this amendment. Proposed new section 66D(1) 
provides a number of definitions. The definition of “accountable authority” is no different, in practice, from 
the definition contained in proposed section 66D(1) of the Legislative Council’s proposed amendment. 
“Protected information” is well described, and the Attorney General took some time in his explanation to outline 
what protected information is, and what it may well look like in practice, so I thank him for that. 
Mr Z.R.F. KIRKUP: I would like to hear more from the member for Hillarys. 
Mr P.A. KATSAMBANIS: “Sensitive information” is deemed to be information the disclosure of which could 
reasonably be expected to satisfy any one of the six criteria presented in proposed paragraphs (a) to (f), starting 
off with prejudicing national security, and so forth. The six criteria are identical to the six criteria contained in the 
definition of “terrorist intelligence information” in clause 4 of the original bill that we considered some time ago 
in this place. However, the definition of “terrorist intelligence information” is corralled somewhat further. I will 
read the opening part of the definition — 
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terrorist intelligence information means information relating to an actual or suspected terrorist act 
(whether in this State or elsewhere) the disclosure of which could reasonably be expected — 

The six criteria are listed after that. In the definition of “sensitive information” contained in the Attorney General’s 
amendment, the terminology relating to an actual suspected terrorist attack, whether in this state or elsewhere, is 
removed. It is not there. Sensitive information is defined to mean information the disclosure of which could 
reasonably be expected to cause one of the six outcomes listed. I seek an explanation from the Attorney General 
of the distinction and difference between terrorist intelligence information and sensitive information. In practice, 
does that mean that the information that the Commissioner of Police may deem to be sensitive information, and 
therefore reportable to the Attorney General under the proposed scheme, will be a broader range of information 
than that considered to be terrorist intelligence information? 
Mr J.R. QUIGLEY: Terrorist intelligence information is different from sensitive information. Terrorist 
intelligence information, as defined in clause 4, refers to information relating to an actual or suspected terrorist act, 
whether in this state or elsewhere, and is linked back, therefore, to the definition of “terrorist act”, which is the 
definition immediately preceding that of terrorist intelligence information in the original bill. Terrorist intelligence 
information must be information relating to an actual or suspected terrorist act. What is a terrorist act? The 
definition states that it has the meaning given in the Terrorism (Commonwealth Powers) Act 2002. That is what 
terrorist intelligence information is. In the amendment before the chamber this morning, we are considering what 
sensitive information could be withheld. Although prejudice to national security and all the other considerations 
are the same as in the definition of “terrorist intelligence information”, it is necessary to repeat them in relation to 
sensitive information to identify the sort of information that the police can withhold. Sensitive information does 
not need to be limited to a terrorist act, as it is linked to the reported information, which is already narrowly defined. 
That is why it does not repeat the words “terrorist act” and link back to the definition of a terrorist act.  
I hope that answers the member’s question. 
In relation to sensitive information, it is not information that is anchored in a terrorist act. It is information that 
could prejudice national security, endanger a person’s life, threaten significant damage, prejudice a criminal 
investigation, reveal intelligence-gathering methodologies, or enable the discovery of the existence of or identify 
a confidential source of information relating to law enforcement. 
Proposed section 66D(2) reads — 

 … under the Financial Management Act 2006 Part 5 Division 2, include information relating to 
action taken under section 66C(1) in proceedings on a case for bail in the financial year to which the 
annual report relates (reportable information). 

(3) Reportable information must, without disclosing terrorist intelligence information, specify — 
It goes on to state what the reportable information must specify. The terrorist information does not have to be 
anchored back to a terrorist act. The inclusion of sensitive information is specific to reportable information, and 
does not expand the type of information protected. It is relevant to reportable information. 
Mr P.A. KATSAMBANIS: Somewhere in there, the Attorney General answered my question quite completely. 
In fact, it confirmed the proposition that I put that it is a different term, and it is not anchored solely to terrorist 
intelligence information. I recognise that we are in somewhat uncharted waters and that we are trying to predict 
the type of information that might be around on a set of fact circumstances that we really cannot put our finger on, 
because there have not been these sorts of issues in the past in Western Australia. In all cases, we are trying to do 
two things here. The first is to protect the public from suspected or actual terrorist acts, or the planning of terrorist 
acts. The second is to not necessarily tip off the suspects at a time when they are under surveillance so that they 
can change or modify their behaviour to avoid surveillance or detection and go on to commit their terrorist acts, 
as the Attorney General explained in that full and complete explanation that he offered. 
I accept the Attorney General’s explanation and accept the fact that sensitive information is not necessarily 
anchored to the actual or suspected terrorist act, but in the reporting of data around the orders that are made under 
proposed section 66C, even if it does not include terrorist intelligence information, other information may be 
defined as “sensitive information”. Even though it might use the same criteria, it is different. I accept that 
explanation; I am glad it is on the record so that we can make sure that we are clear on it. 
Proposed section 66D(2) in the substituted amendment is really no different from the second part of proposed 
section 66D(1) in the Council’s amendment, so that is fine. It refers to reportable information. Proposed section 66D(3) 
in the substituted amendment picks up the definition of “reportable information” that was used in proposed 
section 66D(2) in the original Council amendment. Again, I think that is uncontroversial. As the Attorney General 
pointed out, proposed section 66D(4) to (8) provides a further set of protections for any sensitive or protected 
terrorist intelligence information to make sure that the work of our authorities is not prejudiced in any way by what 
really is an attempt to report data rather than to identify specific crimes. I agree with the Attorney General that 
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because this will be limited to a small range of people and a small number of events in most years—hopefully zero—
inadvertently, the reporting could be distilled and linked in a way that we do not want it to be linked by people 
who have bad will and bad intent. The Attorney General spelt out how it was going to work. Prior to the annual 
report, the CEO of the Department of Justice will provide to the Attorney General and the Commissioner of Police 
a copy of the reportable information that they propose to publish. 
Mr K.M. O’DONNELL: Greetings, Madam Acting Speaker. Can I hear some more, please? 
Mr P.A. KATSAMBANIS: The commissioner needs to advise the Attorney General whether, in the 
commissioner’s opinion, there is or is likely to be sensitive information, so we have traversed that part. I note there 
are no time frames included in this, but I am certain that they will be looked at very closely and that the time frames 
will work in the context of providing the annual report to Parliament by its due date in September of each year. 
I do not think we necessarily need to write in that the commissioner has to do it within three days, seven days or 
14 days; we will leave that to the processes of the commissioner and the Department of Justice. 
Proposed section 66D(6) relates to what a judicial officer may do. It states — 

A judicial officer may advise the Attorney General of any reportable information that, in the judicial 
officer’s opinion, is or is likely to be protected information. 

I want to spend a little bit of time on this. Obviously, “protected information” is defined as information the 
disclosure of which would contravene a written law or an order of a court. A written law is what it is; it is one of 
our written laws. An order of a court is made by a judicial officer. Those particular parts are not controversial. 
What needs to be clarified is how this is going to work in practice. 
The Attorney General indicated that in collating the information, the Department of Justice will seek the information 
from the court system. Will a judicial officer, having made an order under proposed section 66C, be in a position at 
the time of making the order to include in it a provision that this is likely to be protected information? Will that be 
the catalyst for enlivening proposed subsection (6), or will there be a need to revisit the information to see whether 
it is or is likely to be protected information at the time that the annual report information is being collated? 
Mr J.R. QUIGLEY: I cannot be that prescriptive. This will have to be decided on a case-by-case basis, applying 
the procedure determined by the courts. The legislative structure will place a requirement upon the department to 
do the report on an annual basis and, prior to publishing that report, confer with the Commissioner of Police and 
the Attorney General on that sensitive information. 
Mr P.A. Katsambanis: Protected information. 
Mr J.R. QUIGLEY: Protected information. What the member is saying is true; this legislation goes beyond some 
historical protections in common law.  
The legislation is giving effect for an agreement between the commonwealth and all states struck at the Council of 
Australian Governments to introduce this law. What the governments of Australia are doing by agreeing to 
introduce this—it has been introduced in all other states now—is to rise to a challenge to our democracy, to our 
peaceful way of life in Australia, by people who would seek to change political outcomes by violence. Australia 
is up for that challenge. We will meet that challenge and we will suppress terrorist acts. Recently, people have 
been convicted in Sydney for threatening terrorist acts and they are about to be sentenced to very stiff penalties. 
They are before the courts at the moment. We will not be so anchored in historical protections afforded to citizens 
that the police are hamstrung in their endeavours—largely successful endeavours in Australia, thank goodness—
to protect our citizens from these abhorrent challenges. We will modify the rules, as we are doing in this case, 
along with all other jurisdictions to fight the threat of terrorism to our democracy.  
Mr P.A. KATSAMBANIS: I recognise that it will be done on a case-by-case basis, but in his original explanation, 
the Attorney General indicated that in some cases it may require a direct discussion between a judicial officer and 
the Attorney General. I seek some clarification on what that might mean in practice. Would a conversation such 
as that ordinarily be initiated by the judicial officer or by the Attorney General? Would the Attorney General—
again, I do not want to ask how long is a piece of string—foresee that in practice the phone call would be between 
the Attorney General and a specific judicial officer or would it be between the head of the court, in particular the 
Chief Justice of the Supreme Court, and the Attorney General? 

Mr J.R. QUIGLEY: As the member would appreciate, under the legislation the judicial officer can disclose the 
protected information to the Attorney General. Equally, the Attorney General can make an application to the court 
for access to the protected information. In the preparation of the annual report, there will obviously have to be 
a discussion between the department and the courts on the best way to implement the protocols for the disclosure 
to the department to enable the preparation of the annual report.  

Mr P.A. KATSAMBANIS: I accept the Attorney General’s explanation on the basis that we are in uncharted 
territory, so it is hard to pin down what might happen, but it gives us a flavour of the quite robust process that 
would be required to, firstly, gather this information that will be reported on an annual basis and, secondly, put it 
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through the filters that are being introduced by the amendment in ensuring that the police commissioner and 
judiciary have had the opportunity to exclude sensitive or protected information in each case. Under proposed 
section 66D(7), a discretion is maintained by the Attorney General in this case. Once all the information has been 
gathered from the police commissioner and judiciary, the Attorney General of the day needs to be satisfied that 
some or all of the reportable information is sensitive information or protected information. If that is the case, the 
Attorney General must direct the accountable authority to exclude the information from the annual report and then 
insert a statement in the annual report to the effect that information has been excluded from the report under this 
section. If the Attorney General considers all the information and decides that some or all of it can still be disclosed, 
what recourse do either the Commissioner of Police or the judicial officer have before the Attorney General 
publishes the information anyway? 

Mr J.R. QUIGLEY: None; that is the whole point of the reporting. They do not have any recourse to cause me, 
or any Attorney General, to desist from publishing information that the Attorney General has determined is 
appropriate to publish. It is the responsibility of the Attorney General, under the amendment moved by the 
opposition in the other place, to promote transparency, and I will do so. The obligation is upon the police to report 
to me anything they believe to be sensitive. It is the responsibility of the Attorney General of the day to weigh that 
against the requirement to be open and accountable with this Parliament as far as possible without endangering 
public safety.  

Mr P.A. KATSAMBANIS: Once that decision is made by the Attorney General under proposed subsection (7) 
and the Attorney General is satisfied, proposed paragraph (a) provides that the Attorney General must exclude the 
information from the annual report. I think that is non-controversial and pretty clear. Proposed paragraph (b) 
states — 

insert a statement in the annual report to the effect that information has been excluded from the report 
under this section.  

Will the statement that the Attorney General proposes to insert into the annual report then become the type of 
reportable information that needs to be provided to the Commissioner of Police under proposed subsection (4) for 
further comment to make sure that that particular statement—simply by making the statement that some 
information has been excluded—is not then turned into sensitive information? Is there a possibility of a circular 
situation, or will that be it once the Attorney has made the decision and it will not go back to the Commissioner of 
Police, even for commentary on the words used or the impact that the words may have? 

Mr J.R. QUIGLEY: Our specific concern is that providing the information could reverse-engineer knowledge in 
the suspects that they are the subject of an ongoing terrorist investigation. Once the Attorney General makes his 
call, he has made his call. He will make that call considering the advice from the Western Australia Police Force. 
As I said in my rather lengthy explanation of the amendment, we do not want accused persons who are before the 
court, perhaps on drug charges, to be able to reverse-engineer from published information the knowledge that they 
are the subjects or targets of an ongoing terrorist inquiry, which, as I have said before, could cause them to embark 
upon counterintelligence or counter-surveillance tactics or otherwise seek to obstruct the investigation of their 
terrorist activities, which would threaten our Australian democracy.  

Mr P.A. KATSAMBANIS: I am comfortable with that. As I said from the outset, the Liberal Party is absolutely 
singing with one voice that we want to offer those strong protections to our way of life and to enable our police 
and other authorities to properly investigate suspected terrorist acts to ensure that they remain suspected or planned 
rather than actual. We offer complete bipartisan support to that. We think that this clause is a good compromise. 
I should point out, as I did earlier, that this set of amendments that we are considering, the message from the 
Legislative Council and the government’s proposed amendment to the message from the Council, originated from 
the spokesperson for the Greens in the other place, Hon Alison Xamon. That party is not represented in this place, 
and I do not speak for Hon Alison Xamon or for her party, so, of course, upon return to the Council, I hope that 
the information that the Attorney General has so willingly and fully provided and the information that has been 
gathered through my questioning will help inform her and assuage any doubts that she may have about how this 
provision will operate. With that, I reiterate the Liberal Party’s strong support. 

Question put and passed; the Council’s amendment not agreed to; the Assembly’s substitute amendment 
agreed to. 
Mr J.R. QUIGLEY: The government agrees with amendment 2. I move — 

That amendment 2 made by the Council be agreed to. 
Mr P.A. KATSAMBANIS: The Liberal Party supports this amendment. It inserts a review clause so that the 
provisions that are being included by this bill are to be reviewed — 
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(a) as soon as practicable after the 3rd anniversary of the day on which the Bail Amendment (Persons Linked 
to Terrorism) Act 2019 section 12 comes into operation; and 

(b) after that, at intervals of not more than 3 years. 
The responsible minister must report to the houses — 

not later than 90 days after the 3rd anniversary or the expiry of the period of 3 years, as the case may be. 
It is pretty non-controversial. It is important. I imagine that in practice the annual reporting requirement would be 
a bit of a catalyst for a review to make sure that the provisions are working as they are intended, but there is no 
harm in someone turning their mind to the operation of the provisions every three years. This is an ever-moving 
feast. The threats targeted at our nation and the people of our nation continue to change and evolve, so reviewing the 
provisions that give us protections against those threats is a good thing. It was initiated in the Legislative Council 
and the Liberal Party supports its passage. 
Question put and passed; the Council’s amendment agreed to. 
The Council acquainted accordingly. 
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